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IDENTITY OF PETITIONER 

NW Home Improvement and Repair ("NWHI") seeks 

review of the decision of the Court of Appeals terminating 

review. 

OPINION BELOW 

Division I of the Court of Appeals issued an unpublished 

decision in Cause No. 852272-2-1 on October 2, 2023 

("Opinion") 1 and denied reconsideration on October 26, 2023 2• 

ISSUES PRESENTED 

1. Whether the Opinion of the Court of Appeals conflicts 

with this Court's decision in Powers v. WB. Mobile Servs. , Inc. 

and Division II's holding in Bresina v. Ace Paving Co. , when 

Respondents failed to make a diligent effort to identify NWHI in 

the original Complaint. 

1 App. A-1. 
2 App. A-2. 
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2. Whether the Opinion of the Court of Appeals conflicts 

with this Court's decision in Powers v. WB. Mobile Servs. , Inc., 

when Respondents failed to describe NWHI in the original 

Complaint with reasonable particularity. 

3. Whether the Opinion of the Court of Appeals conflicts 

with this Court's decision in Powers v. WB. Mobile Servs. , Inc. , 

and would prejudice NWHI by forcing them to defend against an 

action years after the incident occurred. 

STATEMENT OF CASE 

I. Factual History 

This case arises out of an accident which occurred on June 

8, 2017, at the Olympic Skyline Condominiums in Kent, 

Washington.3 On February 13, 2017, NWHI contracted with 

Olympic Skyline Association of Apartment Owners ("OSA") 

and Targa Real Estate Services ("TRES") to remove and replace 

3 CP 127. 
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two existing mailbox kiosks located at Olympic Skyline 

Condominiums. 4 The contract did not contain any ongoing 

obligations for NWHI, it did not expand a preexisting 

relationship, nor did it establish a long-term relationship; the 

contract was a "one-off."5 

When NWHI arrived on June 8, 201 7 to perform the work, 

the kiosks contained locked mailbox units which NWHI believed 

still contained mail. 6 As such, NWHI waited to begin working 

until Respondent Terry Crawford arrived to remove the locks and 

any leftover mail. 7 Present that day on behalf of NWHI was 

NWHI's owner, Ron Kukay, and one contract worker, Roberto. 8 

After Mr. Crawford arrived, he spoke with NWHI and then began 

removing the locks and mail. 9 

4 CP 199. 
s Id. 
6 CP 164. 
7 CP 162-164, 168. 
8 CP 168, lines 6-11. 
9 CP 169. 
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As Mr. Crawford was pulling on a particularly stubborn 

lock, the support legs holding the kiosk snapped and the entire 

kiosk fell towards him. 1 0 As the kiosk was falling, Mr. Crawford 

alleged it struck him causing injury. 1 1  

II. Procedural History 

Respondents filed their original Complaint against OSA 

and two DOE corporations on April 28, 2020. 12 Four months 

later, in August 2020, OSA responded to Respondents' First 

Interrogatories and Requests for Production. 1 3  OSA' responses 

repeatedly reference NWHI and NWHI's owner, Ron Kukay, 

along with providing their contact information. 1 4 On January 7, 

2021, Respondents moved to amend the original Complaint. 1 5  

1
° CP 169-170. 

1 1  CP 127. 
12 CP 1. 
1 3  CP 185-192. 
1 4 Id. 
1 5  CP 14. 
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Respondents' Motion to Amend was originally denied. 

The Motion to Amend was refiled and granted, though neither 

Notice of Hearing listed attorneys for NWHI. 1 6 The Summons 

and Amended Complaint were filed on April 20, 2021, a year 

after the original Complaint was filed and almost/our years after 

the incident occurred. 1 7  

On March 31, 2022, NWHI filed a Motion for Summary 

Judgment arguing Respondents' claim was time barred due to 

their failure to describe NWHI with reasonable particularity per 

the test in Powers v. WB. Mobile Servs. , Inc. 1 8  On May 5, 2022, 

the Superior Court granted NWHI's Motion. 1 9  Respondents' 

Motion for Reconsideration was denied on June 2, 2022. 20 

Respondents filed their Notice of Appeal on June 29, 

2022, arguing the Superior Court erred in holding their action 

1 6 Dkt. 15 and Dkt. 25. 
1 7  CP 124. 
1 8  Powers v. WB. Mobile Servs. , Inc. , 182 Wn.2d 159,339 P.3d 
173 (2014); CP 144 - 148. 
1 9  CP 597. 
2
° CP 626. 
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against NWHI was time barred. 21 Division I issued its Opinion 

on October 2, 2023 reversing the Superior Court's grant of 

summary judgment. 22 Division I denied reconsideration on 

October 26, 2023. 23 

ARGUMENT 

I. The Court of Appeals' Opinion that Respondents 
made a diligent effort to identify NWHI in the original 
Complaint conflicts with this Court's holding in 
Powers and the Division II holding in Bresina. 

Based upon the governing law, Respondents' negligence 

action is barred by the statute of limitations. There is a three

year statute of limitations for personal injury actions. 24 Under 

Wash. Rev. Code§ 4.16.170, service on one defendant tolls the 

statute of limitations as to unserved defendants. 25 However, 

21 CP 628. 
22 App. A-1. 
23 App. A-2. 
24 Wash. Rev. Code§ 4.16.080(2). 
25 Wash. Rev. Code§ 4.16.170. 
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service of one defendant does not toll the statute of limitations as 

to all defendants indefinitely. 26 

To comply with both the statute of limitations and Wash. 

R. Civ. P. 10(a)(2), a plaintiff must meet the elements of the 

Powers test and identify an unnamed defendant with reasonable 

particularity. 27 In so doing a plaintiff must establish: 

(l)(a) from the commencement of the statute of 
limitations, [they] made a diligent effort to identify 
the actual defendant given the information 
reasonably available to [them,] and (b) [they] 
provided information about the unnamed defendant 
in the complaint to the greatest extent possible, 
including describing the unnamed defendant's acts 
and appearance[,] and (2) the defendant had or 
should have received such notice of the action that 
it will not be prejudiced in maintaining a defense on 
the merits at the time when the placeholder for the 
defendant . . .  is replaced with the defendant's actual 
name.28 

The first prong of this test is met only when a plaintiff 

shows it made a reasonable effort to identify the unnamed 

26 Sidis v. Brodie/Dohrmann, Inc., 117 Wn.2d 329, 815 P.2d 
781 (1991). 
27 Powers, 182 Wn.2d at 164. 
28 Id. at 164-65. 
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defendant and that the actual naming was unreasonably difficult 

given the information available. 29 

In the Powers case, the plaintiff was injured when a 

handicap access ramp collapsed in June 2006. 30 The plaintiff 

named the company he was working for and the company who 

supplied the ramp in his complaint filed in May 2009. 3 1  

However, plaintiff used a DOE designation for the company who 

constructed the ramp, W.B. Mobile. 32 Over one year after filing 

his complaint, the plaintiff obtained discovery which identified 

W.B. Mobile as the ramp installer. 33 Four months later, in 

February 2011, the plaintiff moved to amend his complaint to 

add W.B. Mobile. 34 

This Court found the plaintiff had satisfied the first prong 

of the reasonable particularity test, but indicated it was a "close 

29 Id. at 165. 
30 Id. at 161. 
3 1  Id. at 162. 
32 Id. 
33 Id. at 163. 
34 Id. 
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call," and that "such finding is the outer extreme of what may 

satisfy the first prong of the reasonable particularity standard."35  

This Court noted it believed plaintiff actually naming W.B. 

Mobile was unreasonably difficult "because [plaintiffs] 

attempts to ascertain the identity ofW.B. Mobile was stymied by 

inaccurate information from his employer and the lack of an 

available record showing who installed the ramp."36  

In essence, the first half of the first prong turns on the 

definition of "diligence." In the Powers case, this Court found 

the plaintiff made a diligent effort to identify the DOE defendant 

(a) from the commencement of the statute of limitations, by (b) 

"[trying] to find out exactly who put the ramp together," and 

finally ( c) by filing a complaint and initiating discovery to 

ascertain more information after his initial attempts failed. 37  

"Powers's [sic] actually naming W.B. Mobile in his complaint 

35  Id. at 166. 
36 Id. 
37 Id. at 166 (formatting added). 
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was unreasonably difficult given the information available 

because Powers's [sic] attempts to ascertain the identity of W.B. 

Mobile were stymied . . .  "38  

On the same question, Division II indicated in the "vast 

majority of cases" the time between the incident and the statute 

of limitations deadline is sufficient to ascertain a party's name.39  

"Reasonable particularity" depends, obviously, on a 
variety of facts. A major factor is the nature of the 
plaintiff's opportunity to identify and accurately 
name the unnamed defendant; if a plaintiff 
identifies a party as "John Doe" or "ABC 
Corporation," after having three years to ascertain 
the party's true name, it will be difficult to say, at 
least in the vast majority of cases, that the plaintiff's 
degree of particularity was "reasonable."40 

In the instant case, the only action Respondents took to 

identify NWHI during the three-year statutory period was for a 

non-attorney hired by Respondents to make a single phone call 

to an unnamed "OSA representative." In its Opinion, Division I 

38  Id. ( emphasis added). 
39 Bresina v. Ace Paving Co. , 89 Wn. App. 277, 282, 948 P.2d 
870 (Div. 2 1997). 
40 Id. 
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held that the "representative told the case manager they 'did not 

know anything about this incident and refused to disclose any 

further details. "'4 1 Thus, Division I held that naming NWHI was 

unreasonably difficult.42 To find that a single phone call 1s 

sufficient is in direct conflict with the holding in Powers. 

In Powers the first prong was satisfied when the plaintiff 

made "attempts," plural, to identify the alleged tortfeasor. 43 

Further, in reaching that decision, this Court indicated its holding 

was on the outer extreme of what may satisfy the first prong of 

the reasonable particularity standard. 44 One phone call is 

indisputably less. 

Unlike Powers, Division I held that it would be inherently 

unreasonable for Mr. Crawford to have "questioned workers on 

the scene about the various contractual relationships of the 

4 1 App. A-1, p.7 
42 Id. 
43 Powers, 182 Wn.2d at 166. 
44 Id. 

1 1  



parties" after allegedly sustaining an injury. 45 This 

mischaracterizes the information Respondents needed and 

ignores the circumstances of the day. 

When Mr. Crawford arrived that day, "NWHI workers 

were already at the site," and he "briefly spoke with them."46 

Kukay asked Mr. Crawford if he could start pulling trim on the 

second kiosk and then proceeded to do so while Mr. Crawford 

worked on removing the mailboxes from the structure. 47 Then, 

after the kiosk collapsed, Mr. Crawford stayed onsite for some 

time, taking several photographs of the fallen kiosk. 48 

It would not have been inherently unreasonable for Mr. 

Crawford to have simply asked the workers the name of their 

company considering he was still onsite after the kiosk fell and 

45 App. A-1, p. 8. 
46 CP 302-303 (Crawford Depo. 109:17-110:17); see also CP 
169. Also, admitted in Respondent's Division I appellate brief 
on page 6. 
47 CP 169 and 181. 
48 CP 281 (Crawford Depo. 22:13-16). 
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Mr. Crawford already knew the workers were there to remove 

the old mailboxes. 49 

The Respondents' claim that the single phone call met 

their burden is also a red herring. In addition to simply asking 

NWHI's employees the name of their company on the day of the 

incident, Mr. Crawford could have also asked his own employer 

(USPS) or had his lawyers continue to pursue OSA through 

additional phone calls or certified mail. 

Unlike Powers, Mr. Crawford failed to show he even 

asked his own employer if they had any information regarding 

NWHI. 50 This is despite the facts that ( 1) Mr. Crawford testified 

his management drafted the work order for Mr. Crawford to be 

onsite that day and (2) USPS undertook an investigation of the 

49 CP 300 (Crawford Depo. 100:18-101:25). 
50 Powers, 182 Wn.2d at 166. 

13 



incident which began immediately after the kiosk fell. 5 1  USPS' 

investigation included talking to Kukay of NWHI. 52 

Finally, because Respondents failed to provide the name 

of the alleged "OSA representative" to whom their Case 

Manager spoke, it is impossible to determine what knowledge, if 

any, that person had regarding the incident. The allegation the 

person "refused to disclose any further details" could be 

indicative of their lack of knowledge instead of their 

unwillingness to provide information. It is also reasonable to 

conclude the person did not know who the Case Manager was 

and was less than forthcoming as a result. Nevertheless, 

Respondents' attorneys did not try a second time and failed to 

even so much as send a letter/email to OSA for information in 

the intervening three years. 

5 1  CP 286,300, and 304 (Crawford Depo. 44:5-17, 100:18-
101 :25, 114:20-115 :7). 
52 CP 391 (Kukay Depo. 50:7-20). 
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The Bresina court indicated three years is enough time to 

determine a party's name in a vast majority of cases, and this 

Court in Powers indicated multiple stymied attempts were on 

"the outer extreme" of the minimum necessary effort a plaintiff 

must show to meet the "diligence" requirement of prong one. If 

allowed to stand, Division I's Opinion effectively eliminates the 

diligence determination entirely. 

II. The Court of Appeals' Opinion that Respondents 
described NWHI in the original Complaint with 
reasonable particularity conflicts with this Court's 
holding in Powers. 

The second half of prong one of the Powers test requires a 

plaintiff to, "[provide] information about the unnamed defendant 

in the complaint to the greatest extent possible, including 

describing the unnamed defendant's acts and appearance."53 

In Powers the plaintiff identified the DOE company as the 

"builder of the handicap access ramp where the incident 

53 Powers, 182 Wn.2d at 164-65. 
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occurred." In contrast, Respondents' original Complaint 

identified DOE CORPORATION II as "the Contractor hired by 

Defendant OLYMPIC SKYLINE and/or DOE CORPORATION 

I, to conduct maintenance, repairs and/or construction work at 

the common property of Olympic Skyline Condominiums . . .  "54 

While the "builder of the ramp" is likely limited to the original 

design builder of the ramp and its installer, Respondents' 

description could encompass any number of companies hired to 

conduct routine maintenance and/or repairs on the subject 

mailbox. 

NWHI did not have an ongomg contract to conduct 

maintenance, repa1rs, and/or construction on the subject 

property. Robert Skrbin, former TRES' employee and OSA 

Community Association Manager for over six years, indicated he 

would communicate with multiple different contractors on an as

needed basis. 55 Further, Skrbin indicated NWHI may have only 

54 CP 3. 
55 CP 459 (Skrbin Depo. 14:19-15:6). 
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been onsite for one other project in his six years. 56 As NWHI was 

asked to come onto the property for the discrete purpose of 

replacing the aging mailbox units, it would be unreasonable to 

conclude Appellants' identification put NWHI on notice. 

Division I held Respondents' identification was adequate 

because Respondents "knew nothing about the business 

relationship between [OSA] and [NWHI.]" 57 Though 

Respondents may not have had access to NWHI's contract with 

OSA/TRES, Mr. Crawford testified he knew NWHI was onsite 

that day to remove the subject mailboxes. 58 

Mr. Crawford testified he saw the workers working "on 

the top" of the other kiosk while he was removing the mail and 

locks, and that he had talked to the NWHI workers about pulling 

locks on the subject kiosk while they worked on the other kiosk. 59 

56 CP 467 (Skrbin Depo. 46:9-14). 
57 App. A-1, p. 8. 
58 CP 300 (Crawford Depo. 100:18-101:25). 
59 CP 308 (Crawford Depo. 130:16-23). 
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Further, Mr. Crawford stayed onsite for some time after the kiosk 

collapsed, taking several photographs of the fallen kiosk. 60 

Thus, Respondents had specific knowledge from the day 

of the incident which they should have used to narrowly tailor 

their original Complaint as seen in Powers. Their failure to do 

so, combined with OSAITRES' regular retention of different 

contractors for the site makes Respondents' Complaint 

insufficiently vague. 

The same issue present in Division I's Opinion regarding 

diligent effort is present here. By allowing Respondents to utilize 

such broad language to describe a DOE defendant, Division I's 

Opinion effectively eliminates the reasonable particularity 

requirement developed by this Court. 

Ill 

Ill 

Ill 

6
° CP 281 (Crawford Depo. 22:13-16). 
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III. The Court of Appeals' Opinion that NWHI is not 

prejudiced conflicts with this Court's holding in 

Powers and involves an issue of substantial public 

interest. 

Finally, Respondents cannot establish the second prong of 

the Powers test: "the defendant had or should have received such 

notice of the action that it will not be prejudiced in maintaining 

a defense on the merits at the time when the placeholder for the 

defendant . . .  is replaced with the defendant's actual name."6 1 

The purpose of the statute of limitations is to compel 

prompt litigation "while evidence is accessible and memories are 

fresh."62 Not only had Respondents been able to work up their 

case for over a year prior to NWHI being joined, but 43 months 

passed from the date of the alleged injury. 

The length of time is an issue for a few reasons. First, 

NWHI performs many jobs per year (Kukay indicated in his 

6 1 Powers, 182 Wn.2d at 164-65. 
62 Curtin v. City of East Wenatchee, 12 Wn. App. 2d 218,225, 
457 P.3d 470 (Div. 3 2020). 
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deposition that he completes over 100 jobs per year).63 Details 

associated with this project will be indecipherably mixed with 

others, as the Curtin court wanted to avoid. 

Second, as indicated above, the only workers present 

onsite on behalf of NWHI that day were Kukay and a temporary 

employee named Roberto. 64 Kukay testified Roberto was nearby 

the incident location around the time the kiosk fell. 65 Had NWHI 

been properly named, they may have been able to keep in contact 

with Roberto (who is now unlocatable) and obtain his statement. 

Third, NWHI is undoubtedly prejudiced by not being 

named by Respondents until almost four years after the incident 

due to its inability to fully investigate the incident, as discussed 

in Enge/stein. 66 "Indeed a party may be prejudiced where 

63 CP 393 (Kukay Depo. 57:13-20). 
64 CP 168, lines 6-11. 
65 CP 391-2 (Kukay Depo. 49:6-18, 53:16-54:3). 
66 Enge/stein v. United States Dept. of Agric. , 2022 U.S. Dist. 
LEXIS 4736 * 7-8 (W.D. Wash. Jan. 10, 2022). 

20 



although it knew about a plaintiffs accident, it did not 

investigate additional factual issues related to the lawsuit."67 

In Enge/stein, the plaintiff suffered a bicycle accident in 

June 2017 but did not serve two DOE defendants until 2021. 68 

Plaintiff argued the statute of limitations tolled under Wash. Rev. 

Code § 4.16.170 as a named defendant had been served within 

the statutory period. 69 Both DOE defendants indicated they were 

unaware of the lawsuit until being served in 2021. 70 The court 

held the plaintiff failed "to cite any authority that, under 

Washington law on tolling, the defendant has a duty to make 

continual inquiries to learn if a plaintiff has made claims against 

it."7 1 

Division I's Opinion indicates the instant case is 

distinguishable from Enge/stein because Kukay was present at 

67 Id. at * 9. 
68 Id. at * 6. 
69 Id. at * 6-7. 
70 Id. at * 7. 
7 1 Id. at * 8. 
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the time the mailbox unit fell. 72 While NWHI was onsite at the 

time of the alleged injury, it had no reason to believe it would 

have a lawsuit filed against it. This same point was raised in 

Enge/stein. 73 In fact, the Enge/stein court found prejudice even 

though one of the defendants investigated the accident the day 

after it occurred. 74 

Division I also cited to an Enge/stein defendant's 

argument that "it did not know the identity of the bicyclist, the 

type of bicycle, the bicyclist's actions, or why the accident 

occurred, although it was speculated that grates may have 

contributed."75 The instant case is almost identical. NWHI did 

not know who Mr. Crawford was outside of his employment with 

USPS, did not directly see Mr. Crawford pull the kiosk over, and 

was unsure specifically the cause of the kiosk's failure despite 

72 App. A-1, pp. 8-9. 
73 Id. at * 8-10. 
74 Id. at * 9. 
75 App. A-1, pp. 8-9; see also Enge/stein, 2022 U.S. Dist. 
LEXIS 4 736 at * 8. 
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speculating it may have been due to the rotting of the support 

posts. 76 

Even with the information it had, NWHI was unaware of 

Respondents' theory of liability, lacked meaningful information 

about damages having not participated in the first several months 

of discovery, and lacked the means to investigate or corroborate 

those damages until 43 months after the accident. 77 This is 

identical to Enge/stein, and that court held the plaintiff's delay 

prejudiced the DOE defendants as a matter of law. 78 

Finally, within the Division I's Opinion, it references, both 

in the "FACTS" section as well as the "ANALYSIS" section a 

certified letter purportedly sent on December 22, 2020 to 

NWHl.79 Per R. App. P. 9.12, "[o]n review of an order granting 

or denying a motion for summary judgment the appellate court 

76 Enge/stein, 2022 U.S. Dist. LEXIS 4736 at * 8; see also CP 
387,389 (Kukay Depo. 35:16-36:1, 41:22-42:5). 
77 Enge/stein, 2022 U.S. Dist. LEXIS 4736 at * 9. 
78 Id. at * 10. 
79 App. A-1, pp. 3, 7. 
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will consider only evidence and issues called to the attention of 

the trial court."80 

This evidence was neither cited nor argued during the 

underlying Motion for Summary Judgment or Motion for 

Reconsideration. It was first referenced to Division I within the 

renewed appellants' Brief. As such, Division I's reference and 

any reliance upon the same is improper. 

CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests 

that the Court grant review of Division I's Opinion and reverse 

based upon settled precedent. 

Per R. App. P. 18.17, this document contains 3,816 words. 

Ill 

Ill 

Ill 

so R. App. P. 9.12. 
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Dated: November 20, 2023. 

Respectfully submitted, 

Isl Jennifer L. Crow 
Jennifer L. Crow, WSBA # 43746 
Richard A. Francisco, WSBA # 54444 
Attorneys for NW Home Improvement and 
Repair 
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F I LED 
1 0/2/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

TERRY CRAWFORD,  i nd ivid ua l ly ;  
TERRY CRAWFORD and SUSAN 
CRAWFORD,  husband and wife and 
the marita l commun ity comprised 
thereof, 

Appe l lants , 

V .  

NW HOME I M P ROVEMENT AN D 
REPAI R ,  a Wash ington Corporation , 

Respondent ,  

OLYM P IC  SKYL I N E  ASSOC IAT ION 
OF APARTM ENT OWN ERS,  a 
Wash ington Nonprofit Corporation ;  and 
TARGA REAL ESTATE SERVICES ,  a 
Wash ington Corporation , 

Defendants . 

No .  85227-2- 1  

D IVIS ION ONE  

U N PU BL ISHED OP IN ION 

BOWMAN , J .  - Terry and  Susan Crawford (co l lective ly Crawford) appeal a 

summary j udgment order d ism iss ing the i r  personal  i nj u ry c la ims agai nst 

Northwest Home Improvement and Repai r  I nc .  (NW Home) . Crawford argues 

that the tria l  cou rt erred by determ in ing the i r  c la ims are time barred because the 

comp la int d id not describe NW Home with " reasonable particu larity" to to l l  the 

statute of l im itations .  We reverse and remand for fu rther proceed ings .  

FACTS 

I n  February 20 1 7 ,  NW Home contracted with Targa Real Estate Services 

I nc . , an agent of Olymp ic  Skyl ine Association of Apartment Owners (O lympic 

A-1 



No .  85227-2- 1/2 

Ass' n) , to remove and rep lace two mai lbox kiosks at the Olymp ic  Skyl ine 

Condom in iums (O lympic Condos) . On June 8 ,  20 1 7 ,  NW Home's owner Robert 

Kukay and several employees arrived at O lympic Condos to comp lete the work. 

Terry ,  1 a U n ited States Posta l Service emp loyee , arrived a few m inutes later. 

Terry briefly spoke to the NW Home employees and then began removing the 

ma i lboxes' locks . One of the locks jammed , and Terry began to pu l l  on it .  The 

ma i lbox kiosk fe l l  on top of h im and p inned him aga i nst h is  mai l  truck. Terry 

ca l led for he lp and severa l men l ifted the kiosk off h im .  

Soon after, Crawford h i red an attorney. On Ju ly 1 4 , 20 1 7 ,  a case 

manager at the attorney's law fi rm ca l led a representative of O lympic Condos , 

aski ng for i nformation about the accident .  The representative to ld the case 

manager he "d id not know anyth ing about th is i ncident and refused to d isclose 

any fu rther deta i ls . "  

On Apri l 28 ,  2020,  Crawford sued and  t imely served Olymp ic  Ass' n .  The 

comp la int also named as defendants "Doe Corporations" I and I I .  The compla int 

described the incident and how it occu rred . It a l leged that Doe Corporat ion I I  is 

"the Contractor h i red by Defendant OLYM P IC  [ASS' N]  and/or Defendant DOE 

CORPORATION I ,  to  conduct maintenance ,  repa i rs and/or construction work at 

the common p roperty of O lympic [Condos] , "  and that O lympic Ass 'n  is ob l igated 

"to mon itor and mai nta in  the cond ition and i nteg rity of the roadways , s idewalks 

and structu res conta i ned with i n ,  i nc lud ing a l l  c luster ma i lboxes . "  Crawford 

sought personal  i nj u ry and loss of consorti um damages . 

1 We refer to Terry Crawford by h is  fi rst name when necessary for clarity . 
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Crawford served their first set of interrogatories and requests for 

production with the complaint, asking Olympic Ass'n "whether, on the date of the 

subject incident you retained a third party to conduct maintenance, repairs and/or 

construction work at the subject property commonly known as Olympic 

[Condos]." In August 2020, Olympic Ass'n answered that "[a] contractor from 

NW Home Improvement and Repair, Inc. was on site to replace the mailboxes" 

and provided Kukay's name and contact information. So, on December 2, 2020, 

"given the anticipated joinder of an additional defendant," Crawford and Olympie 

Ass'n jointly moved to continue the trial date for eight months, which the trial 

court granted. Then,  on December 22, 2020, Crawford's attorney sent a certified 

letter to NW Home at Kukay's attention, informing him of the lawsuit, providing a 

copy of the complaint, and expressing their intention to add NW Home as a 

defendant. 

On January 7, 2021 , Crawford moved under CR 1 0(a)(2) to amend their 

complaint to name Targa for Doe Corporation I and NW Home for Doe 

Corporation I I .  The court denied the motion without prejudice because Crawford 

fa iled to provide proof of service to the attorney for Olympic Ass'n. Crawford 

renewed their motion on March 1 2 , 2021 , and the court granted it on March 26. 

Crawford filed their amended complaint on April 20, 2021 . 

On March 31 , 2022, NW Home moved for summary judgment, arguing 

that Crawford did not timely assert their claims under RCW 4.1 6.080 and . 1 70 

and "Washington case law" because Crawford did not "identify [NW Home] with 

reasonable particularity" to toll the three-year statute of l imitations, which expired 
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on J une 8 ,  2020 . On May 5 ,  2022 , the tria l  cou rt g ranted NW Home's mot ion and 

d ism issed Crawford 's  c la ims agai nst i t .  

Crawford appeals .2 

ANALYS IS  

Crawford argues the tr ial cou rt erred by  d ism iss ing the i r  c la ims aga inst 

NW Home as t ime-barred . We ag ree . 

We review orders on summary j udgment de nova , engag i ng i n  the same 

i nqu i ry as the tria l  court .  Kim v.  Lakes ide Ad u lt Fam . Home, 1 85 Wn .2d 532 , 

547 , 374 P . 3d 1 2 1 (20 1 6) .  "Summary judgment is appropriate on ly if there is no 

genu i ne issue as to any mater ia l  fact and the moving party is entit led to j udgment 

as a matter of law. "  Rub lee v. Carrier Corp . , 1 92 Wn .2d 1 90 , 1 98 , 428 P . 3d 1 207 

(20 1 8) ;  CR 56(c) . We consider facts and i nferences i n  a l i ght most favorab le to 

the nonmoving party . kl at 1 99 .  

U nder RCW 4 . 1 6 . 1 70 ,  service on one  of two or  more codefendants to l ls  

the statutes of l im itat ions as to unserved defendants . S id is  v .  Brod ie/Doh rmann ,  

I nc . , 1 1 7 Wn .2d 325 ,  329 ,  8 1 5 P .2d 78 1 ( 1 99 1 ) .  I n  some cases , " if identified with 

reasonable particu larity ,  ' John Doe' defendants may be appropriate ly ' named ' " 

for pu rposes of RCW 4 . 1 6 . 1 70 .  kl at 33 1 . 

I n  Powers v. W. B .  Mob i le Services, I nc . , 1 82 Wn .2d 1 59 ,  1 64 ,  339 P . 3d 

1 73 (20 1 4) ,  ou r  Supreme Cou rt had occas ion to "bu i ld on" its hold ing i n  S id is .  I t 

exp la i ned that for a p la i ntiff to show that an unnamed defendant is ident ified with 

2 Olympic Ass'n  and Targa are not parties to this appea l .  
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" reasonable part icu larity , "  the p la i ntiff must show that 

( 1  ) (a) from the commencement of the statute of l im itations ,  the 
p la i ntiff made a d i l igent effort to identify the actual  defendant g iven 
the i nformat ion reasonably ava i lab le to the p la i ntiff and (b) the 
p la i ntiff provided i nformation about the unnamed defendant in the 
comp la int to the g reatest extent poss ib le ,  i nc lud i ng describ i ng the 
unnamed defendant's acts and appearance and (2) the defendant 
had or shou ld have rece ived such notice of the act ion that it wi l l  not 
be prejud iced i n  ma inta i n i ng a defense on the merits at the t ime 
when the p laceholder for the defendant ,  such as "John  Doe" or  
"ABC Corporation , "  is rep laced with the defendant's actual name. 

� at 1 64-65 .  The fi rst p rong is satisfied on ly when the p la i ntiff shows it made a 

" reasonable effort to identify an unnamed defendant and that actua l ly nam ing the 

defendant was un reasonably d ifficu lt g iven the i nformation ava i lab le . "  � at 1 65 .  

I n  Powers , the p la intiff was i nj u red wh i le work ing a t  a res ident ia l  

construct ion s ite when a hand icap access ramp p latform col lapsed . 1 82 Wn .2d 

at 1 6 1 -62 . Powers " 'tried to fi nd out exactly who put the ramp together , ' " 

inc lud ing aski ng h is employer, but h is attempts fa i led . � at 1 62 .  Th ree years 

later and a few days before the statute of l im itat ions ran ,  Powers t imely sued 

Premier Commun ities I nc . , the owner of the res ident ia l  p roperty , and Pacific 

Mob i le Structu res I nc . , the contractor Prem ier h i red to supp ly the ramp .  � at 

1 6 1 -62 . Because Powers cou ld not identify the entity that bu i lt the ramp ,  he 

named "John  Doe One" as the " ' bu i lder of the hand icap access ramp where the 

incident occu rred . '  " � at 1 62 .  

Two months after Powers fi led h is lawsu it , Prem ier sent a copy of the 

comp la int to the bu i lder of the access ramp but d id not d isclose the bu i lder's 

identify to Powers . Powers , 1 82 Wn .2d at 1 62 .  Over a year after fi l i ng  h is 

comp la int ,  Powers obta i ned a d iscovery response from Pacific identifying W. B .  

5 
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Mob i le Services I nc .  as the bu i lder and i nsta l ler  of the ramp .  kl at 1 63 .  Fou r  

months later, Powers moved to amend h is comp la int to rep lace John  Doe One 

with W. B .  Mob i le .  kl W. B .  Mob i le then moved to d ism iss the c la im as t ime

barred , which the tria l  cou rt g ranted . kl 

Divis ion Two determ i ned Powers t imely moved to amend the compla int 

under RCW 4 . 1 6 . 1 70 and reversed and remanded to the tria l  cou rt .  Powers v .  

WB Mobi le Servs . ,  I nc. , 1 77 Wn . App .  208 ,  2 1 5 , 3 1 1 P . 3d 58 (20 1 3) .  The 

Supreme Court affi rmed D iv is ion Two . Powers , 1 82 Wn .2d at 1 67 .  It held that 

Powers identified W. B .  Mob i le with " reasonable particu larity" to to l l  the statute of 

l im itat ions because he " 'tried to fi nd out exactly who put the ramp together' " and 

provided i nformation about W. B .  Mobi le i n  h is  comp la int "to the g reatest extent 

poss ib le . "  kl at 1 66 .  It noted that "actua l ly naming W. B .  Mob i le in his comp la int 

was un reasonably d ifficu lt g iven the i nformat ion ava i lab le because Power's 

attempts to ascerta i n  the identity of W. B .  Mob i le were stym ied by i naccurate 

i nformat ion from h is  employer and the lack of an ava i lab le record showing who 

insta l led the ramp . "  kl And W. B .  Mobi le cou ld  not show prej ud ice because it 

rece ived a copy of the comp la int from Pacific with i n  90 days of the t ime Powers 

fi led h is comp la int .  kl at 1 67 .  As a resu lt ,  W. B .  Mob i le rece ived t imely notice of 

Power's c la im and suffered no prejud ice in  maintai n ing  its defense on the merits . 

kl 

L ike the p la intiff i n  Powers , the facts here when viewed i n  the l i ght most 

favorab le to Crawford show that the i r  compla int identified NW Home with 

reasonable particu larity .  C rawford tried to identify the company replac ing the 
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mailboxes that fel l  on Terry. A month after the incident, a case manager at the 

law firm representing Crawford called a representative at Olympic Condos to get 

more information about the incident. But the representative told the case 

manager that they "did not know anything about this incident and refused to 

disclose any further details." As a result, naming NW Home in Crawford's 

complaint was unreasonably difficult. So, Crawford described the unknown 

defendant in their complaint to the greatest extent possible: 

Defendant DOE CORPORATION I I  is the business hired by 
Defendant OLYMPIC [ASS'N] and/or Defendant DOE 

CORPORATION I to manage maintenance, repairs and/or 
construction matters at the subject property on its behalf. As 
Defendant OLYMPIC [ASS'N]'s and/or Defendant DOE 

CORPORATION l's designated maintenance, repair and/or 
construction management entity, agent and/or representative, 
Defendant DOE CORPORATION I I  also has the obligation to 

monitor and maintain the condition and integrity of the roadways, 
sidewalks and structures contained with in ,  including al l  cluster 
mailboxes. 

Further, in April 2020, Crawford filed the complaint and their first set of 

interrogatories and requests for production, asking for information about the 

identity of Doe Corporation I I .  Olympic Ass'n responded and disclosed NW 

Home's identity on August 3, 2020. Then,  on December 22, Crawford informed 

NW Home of the lawsuit and provided it with a copy of the complaint. And in 

January 2021 , Crawford moved to amend the complaint to replace Doe 

Corporation I I  with NW Home. 

NW Home argues that Crawford did not act di l igently to identify it as a 

defendant. It suggests that Crawford could have asked the NW Home 

employees who were on-site the day of the accident to identify their employer. 

7 
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But under Powers , a p la i ntiff must make a d i l igent effort to identify the actua l  

defendant g iven the i nformation reasonably ava i lab le to the p la i ntiff, which 

Crawford d id .  O lympic Ass' n stym ied Crawford 's  attempt to learn NW Home's 

identity by refus ing to d iscuss the case . And NW Home identifies no other 

reasonably ava i lab le sou rce for the i nformation . I ts suggestion that Crawford ,  

immed iate ly after a l leged ly susta i n i ng a n  i nj u ry ,  shou ld have questioned workers 

on the scene about the various contractua l  re lationsh ips of the parties is 

i n herently un reasonable .  

NW Home a lso argues that Crawford 's  identificat ion of NW Home i n  the i r  

comp la int is " i nadequate ly vague" because NW Home d id not have on ongo ing 

contract with O lympic Ass' n to provide maintenance ,  repa i rs ,  or  construction .  But 

Crawford knew noth ing about the bus i ness re lationsh ip  between O lympic Ass' n  

and  NW Home .  And Crawford 's  compla int described Doe Corporation 1 1  as  the 

bus i ness that has "the ob l igation to mon itor and mainta in  the cond it ion and 

i nteg rity of . . .  al l  c luster ma i lboxes . "  That language , when read in context of the 

enti re compla int ,  adequate ly describes the defendant as the bus iness 

respons ib le to ma inta in  the cond ition and i nteg rity of the Olymp ic  Condos c luster 

ma i lboxes-the sou rce of h is i nj u ry on J une 8 ,  20 1 7 . 

F ina l ly ,  cit i ng an order on summary j udgment i n  Engelste in  v. U n ited 

States Department of Agricu ltu re ,  No .  C20-9 1 6  TSZ, 2022 WL 9298 1 (W. D .  

Wash .  Jan . 1 0 , 2022) , NW Home argues that the "substant ia l  passage of t ime" 

prejud iced it i n  i ts ab i l ity to defend aga inst the lawsu it .  In Engelste i n ,  the 

Western District held that a delay of nearly fou r  years prej ud iced a defendant to a 
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b icycle persona l  i nj u ry lawsu it because " it d id not know the identity of the 

b icycl ist, the type of b icycle ,  the b icycl ist's actions ,  or  why the accident occu rred . "  

liL at *3 .  

Th is case is d ifferent. Kukay and other NW Home employees were 

present when the ma i lboxes i nj u red Crawford .  NW Home observed the mai lbox 

kiosk and was aware of its cond ition and how the i ncident occu rred . Further , 

Crawford amended the i r  comp la int j ust a few months after d iscovery began . And 

in ant ic ipation of that motion to amend , they sent NW Home a copy of the i r  

comp la int and moved to  conti nue the tria l  date for e ight months ,  wh ich the tria l  

cou rt g ranted . NW Home offers no compe l l i ng exp lanat ion of how the delayed 

notice prejud iced the i r  ab i l ity to mainta i n  a defense.  

Because Crawford t imely served at least one named defendant and the i r  

comp la int described NW Home with reasonable particu larity , the statute of 

l im itat ions was to l led as to NW Home. We reverse and remand for fu rther 

proceed ings .  

WE CONCUR:  
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D IVIS ION ONE  

ORDER DENYI NG MOTION 
FOR RECONS IDERATION 

Respondent Northwest Home Improvement and  Repai r  I nc .  fi led a motion for 

reconsideration of the op in ion fi led on October 2 ,  2023 .  A majority of the panel has 

determ ined that the motion should be den ied . Now, therefore ,  it is hereby 

ORDERED that the motion for reconsideration is den ied . 

FOR THE COU RT: 

J udge 
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